§541.106

to make the ultimate decision as to the
employee’s change in status.

§541.106 Concurrent duties.

(a) Concurrent performance of ex-
empt and nonexempt work does not
disqualify an employee from the execu-
tive exemption if the requirements of
§541.100 are otherwise met. Whether an
employee meets the requirements of
§541.100 when the employee performs
concurrent duties is determined on a
case-by-case basis and based on the fac-
tors set forth in §541.700. Generally, ex-
empt executives make the decision re-
garding when to perform nonexempt
duties and remain responsible for the
success or failure of business oper-
ations under their management while
performing the nonexempt work. In
contrast, the nonexempt employee gen-
erally is directed by a supervisor to
perform the exempt work or performs
the exempt work for defined time peri-
ods. An employee whose primary duty
is ordinary production work or routine,
recurrent or repetitive tasks cannot
qualify for exemption as an executive.

(b) For example, an assistant man-
ager in a retail establishment may per-
form work such as serving customers,
cooking food, stocking shelves and
cleaning the establishment, but per-
formance of such nonexempt work does
not preclude the exemption if the as-
sistant manager’s primary duty is
management. An assistant manager
can supervise employees and serve cus-
tomers at the same time without los-
ing the exemption. An exempt em-
ployee can also simultaneously direct
the work of other employees and stock
shelves.

(c) In contrast, a relief supervisor or
working supervisor whose primary
duty is performing nonexempt work on
the production line in a manufacturing
plant does not become exempt merely
because the nonexempt production line
employee occasionally has some re-
sponsibility for directing the work of
other nonexempt production line em-
ployees when, for example, the exempt
supervisor is unavailable. Similarly, an
employee whose primary duty is to
work as an electrician is not an exempt
executive even if the employee also di-
rects the work of other employees on
the job site, orders parts and materials
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for the job, and handles requests from
the prime contractor.

Subpart C—Administrative
Employees

§541.200 General rule for administra-
tive employees.

(a) The term ‘‘employee employed in
a bona fide administrative capacity’ in
section 13(a)(1) of the Act shall mean
any employee:

(1) Compensated on a salary or fee
basis at a rate of not less than $455 per
week (or $380 per week, if employed in
American Samoa by employers other
than the Federal Government), exclu-
sive of board, lodging or other facili-
ties;

(2) Whose primary duty is the per-
formance of office or non-manual work
directly related to the management or
general business operations of the em-
ployer or the employer’s customers;
and

(3) Whose primary duty includes the
exercise of discretion and independent
judgment with respect to matters of
significance.

(b) The term ‘‘salary basis’ is defined
at §541.602; ‘‘fee basis’ is defined at
§541.605; ‘‘board, lodging or other facili-
ties” is defined at §541.606; and ‘‘pri-
mary duty’’ is defined at §541.700.

§541.201 Directly related to manage-
ment or general business oper-
ations.

(a) To qualify for the administrative
exemption, an employee’s primary
duty must be the performance of work
directly related to the management or
general business operations of the em-
ployer or the employer’s customers.
The phrase ‘‘directly related to the
management or general business oper-
ations” refers to the type of work per-
formed by the employee. To meet this
requirement, an employee must per-
form work directly related to assisting
with the running or servicing of the
business, as distinguished, for example,
from working on a manufacturing pro-
duction line or selling a product in a
retail or service establishment.

(b) Work directly related to manage-
ment or general business operations in-
cludes, but is not limited to, work in
functional areas such as tax; finance;
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accounting; budgeting; auditing; insur-
ance; quality control; purchasing; pro-
curement; advertising; marketing; re-
search; safety and health; personnel
management; human resources; em-
ployee benefits; labor relations; public
relations, government relations; com-
puter network, internet and database
administration; legal and regulatory
compliance; and similar activities.
Some of these activities may be per-
formed by employees who also would
qualify for another exemption.

(c) An employee may qualify for the
administrative exemption if the em-
ployee’s primary duty is the perform-
ance of work directly related to the
management or general business oper-
ations of the employer’s customers.
Thus, for example, employees acting as
advisers or consultants to their em-
ployer’s clients or customers (as tax
experts or financial consultants, for ex-
ample) may be exempt.

§541.202 Discretion and independent
judgment.

(a) To qualify for the administrative
exemption, an employee’s primary
duty must include the exercise of dis-
cretion and independent judgment with
respect to matters of significance. In
general, the exercise of discretion and
independent judgment involves the
comparison and the evaluation of pos-
sible courses of conduct, and acting or
making a decision after the various
possibilities have been considered. The
term ‘‘matters of significance’ refers
to the level of importance or con-
sequence of the work performed.

(b) The phrase ‘‘discretion and inde-
pendent judgment’” must be applied in
the light of all the facts involved in the
particular employment situation in
which the question arises. Factors to
consider when determining whether an
employee exercises discretion and inde-
pendent judgment with respect to mat-
ters of significance include, but are not
limited to: whether the employee has
authority to formulate, affect, inter-
pret, or implement management poli-
cies or operating practices; whether
the employee carries out major assign-
ments in conducting the operations of
the business; whether the employee
performs work that affects business op-
erations to a substantial degree, even if

§541.202

the employee’s assignments are related
to operation of a particular segment of
the business; whether the employee has
authority to commit the employer in
matters that have significant financial
impact; whether the employee has au-
thority to waive or deviate from estab-
lished policies and procedures without
prior approval; whether the employee
has authority to negotiate and bind the
company on significant matters;
whether the employee provides con-
sultation or expert advice to manage-
ment; whether the employee is in-
volved in planning long- or short-term
business objectives; whether the em-
ployee investigates and resolves mat-
ters of significance on behalf of man-
agement; and whether the employee
represents the company in handling
complaints, arbitrating disputes or re-
solving grievances.

(c) The exercise of discretion and
independent judgment implies that the
employee has authority to make an
independent choice, free from imme-
diate direction or supervision. How-
ever, employees can exercise discretion
and independent judgment even if their
decisions or recommendations are re-
viewed at a higher level. Thus, the
term ‘‘discretion and independent judg-
ment’”’ does not require that the deci-
sions made by an employee have a fi-
nality that goes with unlimited au-
thority and a complete absence of re-
view. The decisions made as a result of
the exercise of discretion and inde-
pendent judgment may consist of rec-
ommendations for action rather than
the actual taking of action. The fact
that an employee’s decision may be
subject to review and that upon occa-
sion the decisions are revised or re-
versed after review does not mean that
the employee is not exercising discre-
tion and independent judgment. For ex-
ample, the policies formulated by the
credit manager of a large corporation
may be subject to review by higher
company officials who may approve or
disapprove these policies. The manage-
ment consultant who has made a study
of the operations of a business and who
has drawn a proposed change in organi-
zation may have the plan reviewed or
revised by superiors before it is sub-
mitted to the client.
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(d) An employer’s volume of business
may make it necessary to employ a
number of employees to perform the
same or similar work. The fact that
many employees perform identical
work or work of the same relative im-
portance does not mean that the work
of each such employee does not involve
the exercise of discretion and inde-
pendent judgment with respect to mat-
ters of significance.

(e) The exercise of discretion and
independent judgment must be more
than the use of skill in applying well-
established techniques, procedures or
specific standards described in manuals
or other sources. See also §541.704 re-
garding use of manuals. The exercise of
discretion and independent judgment
also does not include clerical or secre-
tarial work, recording or tabulating
data, or performing other mechanical,
repetitive, recurrent or routine work.
An employee who simply tabulates
data is not exempt, even if labeled as a
‘“‘statistician.”

(f) An employee does not exercise dis-
cretion and independent judgment with
respect to matters of significance
merely because the employer will expe-
rience financial losses if the employee
fails to perform the job properly. For
example, a messenger who is entrusted
with carrying large sums of money
does not exercise discretion and inde-
pendent judgment with respect to mat-
ters of significance even though serious
consequences may flow from the em-
ployee’s neglect. Similarly, an em-
ployee who operates very expensive
equipment does not exercise discretion
and independent judgment with respect
to matters of significance merely be-
cause improper performance of the em-
ployee’s duties may cause serious fi-
nancial loss to the employer.

§541.203 Administrative exemption ex-
amples.

(a) Insurance claims adjusters gen-
erally meet the duties requirements for
the administrative exemption, whether
they work for an insurance company or
other type of company, if their duties
include activities such as interviewing
insureds, witnesses and physicians; in-
specting property damage; reviewing
factual information to prepare damage
estimates; evaluating and making rec-
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ommendations regarding coverage of
claims; determining liability and total
value of a claim; negotiating settle-
ments; and making recommendations
regarding litigation.

(b) Employees in the financial serv-
ices industry generally meet the duties
requirements for the administrative
exemption if their duties include work
such as collecting and analyzing infor-
mation regarding the customer’s in-
come, assets, investments or debts; de-
termining which financial products
best meet the customer’s needs and fi-
nancial circumstances; advising the
customer regarding the advantages and
disadvantages of different financial
products; and marketing, servicing or
promoting the employer’s financial
products. However, an employee whose
primary duty is selling financial prod-
ucts does not qualify for the adminis-
trative exemption.

(c) An employee who leads a team of
other employees assigned to complete
major projects for the employer (such
as purchasing, selling or closing all or
part of the business, negotiating a real
estate transaction or a collective bar-
gaining agreement, or designing and
implementing productivity improve-
ments) generally meets the duties re-
quirements for the administrative ex-
emption, even if the employee does not
have direct supervisory responsibility
over the other employees on the team.

(d) An executive assistant or admin-
istrative assistant to a business owner
or senior executive of a large business
generally meets the duties require-
ments for the administrative exemp-
tion if such employee, without specific
instructions or prescribed procedures,
has been delegated authority regarding
matters of significance.

(e) Human resources managers who
formulate, interpret or implement em-
ployment policies and management
consultants who study the operations
of a business and propose changes in
organization generally meet the duties
requirements for the administrative
exemption. However, personnel clerks
who ‘‘screen’’ applicants to obtain data
regarding their minimum qualifica-
tions and fitness for employment gen-
erally do not meet the duties require-
ments for the administrative exemp-
tion. Such personnel clerks typically
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will reject all applicants who do not
meet minimum standards for the par-
ticular job or for employment by the
company. The minimum standards are
usually set by the exempt human re-
sources manager or other company of-
ficials, and the decision to hire from
the group of qualified applicants who
do meet the minimum standards is
similarly made by the exempt human
resources manager or other company
officials. Thus, when the interviewing
and screening functions are performed
by the human resources manager or
personnel manager who makes the hir-
ing decision or makes recommenda-
tions for hiring from the pool of quali-
fied applicants, such duties constitute
exempt work, even though routine, be-
cause this work is directly and closely
related to the employee’s exempt func-
tions.

(f) Purchasing agents with authority
to bind the company on significant
purchases generally meet the duties re-
quirements for the administrative ex-
emption even if they must consult with
top management officials when making
a purchase commitment for raw mate-
rials in excess of the contemplated
plant needs.

(g) Ordinary inspection work gen-
erally does not meet the duties require-
ments for the administrative exemp-
tion. Inspectors normally perform spe-
cialized work along standardized lines
involving well-established techniques
and procedures which may have been
catalogued and described in manuals or
other sources. Such inspectors rely on
techniques and skills acquired by spe-
cial training or experience. They have
some leeway in the performance of
their work but only within closely pre-
scribed limits.

(h) Employees usually called exam-
iners or graders, such as employees
that grade lumber, generally do not
meet the duties requirements for the
administrative exemption. Such em-
ployees usually perform work involving
the comparison of products with estab-
lished standards which are frequently
catalogued. Often, after continued ref-
erence to the written standards, or
through experience, the employee ac-
quires sufficient knowledge so that ref-
erence to written standards is unneces-
sary. The substitution of the employ-
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ee’s memory for a manual of standards
does not convert the character of the
work performed to exempt work requir-
ing the exercise of discretion and inde-
pendent judgment.

(i) Comparison shopping performed
by an employee of a retail store who
merely reports to the buyer the prices
at a competitor’s store does not qualify
for the administrative exemption. How-
ever, the buyer who evaluates such re-
ports on competitor prices to set the
employer’s prices generally meets the
duties requirements for the adminis-
trative exemption.

(j) Public sector inspectors or inves-
tigators of various types, such as fire
prevention or safety, building or con-
struction, health or sanitation, envi-
ronmental or soils specialists and simi-
lar employees, generally do not meet
the duties requirements for the admin-
istrative exemption because their work
typically does not involve work di-
rectly related to the management or
general business operations of the em-
ployer. Such employees also do not
qualify for the administrative exemp-
tion because their work involves the
use of skills and technical abilities in
gathering factual information, apply-
ing known standards or prescribed pro-
cedures, determining which procedure
to follow, or determining whether pre-
scribed standards or criteria are met.

§541.204 Educational establishments.

(a) The term ‘‘employee employed in
a bona fide administrative capacity’ in
section 13(a)(1) of the Act also includes
employees:

(1) Compensated for services on a sal-
ary or fee basis at a rate of not less
than $455 per week (or $380 per week, if
employed in American Samoa by em-
ployers other than the Federal Govern-
ment) exclusive of board, lodging or
other facilities, or on a salary basis
which is at least equal to the entrance
salary for teachers in the educational
establishment by which employed; and

(2) Whose primary duty is performing
administrative functions directly re-
lated to academic instruction or train-
ing in an educational establishment or
department or subdivision thereof.

(b) The term ‘‘educational establish-
ment”’ means an elementary or sec-
ondary school system, an institution of
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